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I. OVERVIEW 

1. Toronto City Council (“Council”) has committed up to $100,000 of taxpayer money to 

fund Quebec litigation challenging a Quebec statute. Council made this decision during its meeting 

of December 15 – 17, 2021, and the decision was subsequently incorporated into a by-law. The 

applicant, a resident of Toronto, brings this application pursuant to s.214(1) of the City of Toronto 

Act (“COTA”) and Rules 14.05(2) & (3) of the Rules of Civil Procedure to quash the relevant part 

of the by-law or have it declared of no force or effect, on the ground of illegality.  

2. The Quebec law at issue known as “Bill 21” prohibits certain specified public servants in 

the Province of Quebec from wearing religious symbols while in the course of their employment. 

The law has no application outside Quebec. Council is opposed to Bill 21 on the basis that it is 

contrary to the “values” of the City, but Council never asserted that funding this Quebec litigation 

would provide an identifiable benefit to the City and its inhabitants and no evidence has been led 
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in that regard. 

3. Municipal powers are defined and delimited by their enabling statutes. The COTA 

exhaustively sets out the matters in respect of which Council may make by-laws, and it further 

limits Council’s powers to “municipal issues.” These are issues that have a valid municipal 

purpose. 

4. The clear purpose animating Council’s decision was to oppose and defeat a Quebec law, 

and with funds that would otherwise have been used to benefit the people of Toronto. This is the 

very antithesis of a valid municipal purpose. The fact that Council considers Bill 21 to be contrary 

to the “values” of Torontonians does not bring its decision within the ambit of its powers under 

the COTA. The part of the by-law that incorporates Council’s decision is therefore ultra vires. 

5. The respondent appears to be asserting that Council’s purpose was to reduce discrimination 

in Toronto. This argument should be rejected. There is no evidence in the record that Council ever 

turned its mind to this issue. Moreover, even if Council was concerned with discrimination in 

Toronto, this would only speak to Council’s motive, not the purpose of its legislative action.  

6. In addition, or in the alternative, the part of the by-law that incorporates Council’s decision 

is of no force or effect as it conflicts with a “provincial Act.” The ordinary meaning of this term 

denotes the legislation of any province, and this conclusion is further supported by the principles 

of statutory interpretation. As the relevant part of the by-law seeks to prevent the continued 

operation of a Quebec statute, it is naturally incompatible with the purpose of that statute.   
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II. STATEMENT OF FACTS 

A. Background 

7. The law known as “Bill 21” is an Act of the National Assembly of Quebec, formally known 

as An Act respecting the laicity of the State.1 The bill was enacted, granted royal assent and carried 

into force on June 16, 2019. The law prohibits certain specified public servants from wearing 

religious symbols while in the course of their employment. It has since been the subject of legal 

challenges in the Province of Quebec.2 As a Quebec statute, the law has no application outside the 

Province of Quebec3 and has not been challenged on that basis. 

8. Council expressed its opposition to Bill 21 on two occasions prior to the decision that forms 

the subject of this application. On April 16 & 17, 2019, it adopted the recommendations MM 6.29, 

which called on Council to assure residents of and visitors to Toronto that the City will always 

welcome people of all faiths and protect their freedom of religion and expression.4 On October 29 

& 30, 2019, it adopted the recommendations of MM 11.20, which called on Council to endorse 

the initiative that asks the Canadian Coalition of Municipalities Against Racism and 

Discrimination to create a nationwide campaign calling attention to the harms of Bill 21, and to 

encourage the Federal government to condemn and challenge Bill 21.5  

9. There was no indication from either motion that Bill 21 would affect the socio-economic 

interests of Torontonians. Moreover, neither MM 6.29 nor MM11.20 required Council to commit 

 
1 An Act respecting the laicity of the State, CQLR c L-0.3. 
2 Affidavit of Louis Labrecque, sworn April 20, 2022, paras 10 – 11  (“Labrecque Affidavit”): Application Record, 
Tab 2; Mouvement laïque québécois c. English Montreal School Board, 2021 QCCA 1675 (CanLII), 2021 QCCA 
1675 (CanLII): Applicant’s Brief of Authorities (“ABA”), Tab 1. 
3 Unifund Assurance Co. v. Insurance Corp. of British Columbia, [2003] 2 SCR 63, paras 51, 71: ABA Tab 2. 
4 Affidavit of John Elvidge, sworn May 10, 2022, paras 4 – 5 (“Elvidge Affidavit”): Responding Application 
Record, Tab 1. 
5 Elvidge Affidavit, para 18. 

https://www.canlii.org/fr/qc/qcca/doc/2021/2021qcca1675/2021qcca1675.html
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/2073/index.do?q=%22constitutional+law+of+canada%22+&site_preference=normal
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public funds or take any direct action against Bill 21.6 In both cases, the opposition to Bill 21 was 

largely, if not entirely, symbolic. 

 

B. The adoption of MM38.43  

10. On December 16, 2021, during Council’s meeting of December 15 – 17, 2021, Mayor John 

Tory brought a motion without notice. MM38.43 was entitled “Reaffirming Toronto’s Opposition 

and Providing Financial Support to the Legal Challenge Against Quebec’s Bill 21”.7  The motion’s 

summary began by noting that a Quebec teacher, Fatemeh Anvari, had recently been removed from 

her job as a Grade 3 teacher for wearing a hijab and that other frontline public employees in Quebec 

are banned from displaying religious symbols while working. The summary further noted that 

Council had taken a consistent stance against Bill 21 as it “stands contrary to the values of 

Torontonians and Canadians.”8 There was no indication in the motion that the continued operation 

of Bill 21 could affect the interests of Torontonians or that adopting MM38.43 would provide an 

identifiable benefit to Torontonians. 

11. MM 38.43 made the following recommendations: 

a. That Council reaffirm its opposition to the Province of Quebec's Bill 21, An Act 

respecting the laicity of the State ("Bill 21") and reaffirm the City's commitment to 

upholding the freedoms set out in the Canadian Charter of Rights and Freedoms.  

b. That Council support the current legal challenge against Bill 21.  

c. That Council provide a one-time 2021 contribution of up to $100,000 to the joint 

 
6 Cross Examination of John Elvidge,  qs 49 – 53 (“Elvidge Cross-Examination”): Cross-Examination Brief, p. 19 – 
20. 
7 Labrecque Affidavit, para. 3. 
8 Labrecque Affidavit, Exhibit A : Application Record, p.19.  
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legal challenges of Bill 21 by the National Council of Canadian Muslims, the World 

Sikh Organization, and the Canadian Civil Liberties Association, to be 

accommodated from available funding within the 2021 Operating Budget within 

Non-Program Expenditures.  

d. That Council call on all other Canadian municipalities to affirm their opposition to 

Bill 21and provide financial contributions to support the legal challenge.9 

12. These recommendations were tabled and adopted – without discussion, debate or hearing 

from any witnesses - on the afternoon of December 16, 2021.10  

13. At the conclusion of Council’s meeting, Council adopted By-law 1110-2021 to confirm 

the proceedings of Council held at the meeting of December 15 – 17, 2021. By-law 1110-2021, 

inter alia, enacted each motion, resolution and other action passed and taken by Council at the 

meeting, which would include the decision to adopt MM38.43.11 Confirmatory by-laws such as 

By-law 1110-2021 are enacted so that Council complies with s.132(3) of the City of Toronto Act, 

which states that a power of the City shall be exercised by by-law unless the City is specifically 

authorized to do otherwise.12   

14. Following the adoption of MM38.43’s recommendations, Council issued a press release, 

which echoed the language of the motion. It stated that Bill 21 stands contrary to the “values” of 

Torontonians and Canadians, and emphasized that Toronto is “a city where people of all faiths can 

feel assured and comfortable when wearing their religious symbols in schools, workplaces, and 

 
9 Labrecque Affidavit, para 7. 
10 Labrecque Affidavit, paras 5 – 6. 
11 Elvidge Cross-Examination, Exhibit B : Cross-Examination Brief, p 60- 61. 
12 Elvidge Cross-Examination, qs 28 – 29, Exhibit A : Cross-Examination Brief, p.12 -14. 
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government institutions.”13 Once again, there was no indication that Bill 21’s operation affected 

the socio-economic interests of Torontonians or that adopting MM38.43 would provide an 

identifiable benefit to the City.  

15. The affidavit of the City of Toronto’s affiant, John Elvidge, summarizes several documents 

from other jurisdictions, which it suggests influenced the adoption of MM 11.20 and/or MM38.43. 

These include Minutes of the Region of Peel Council summarizing several deponents who offered 

their opinions about the harms of Bill 21, a press release issued by Peel Council, the Minutes of 

the meeting of Brampton City Council dated December 15, 2021 in which Brampton City Council 

voted to contribute funds to challenge Bill 21, and a press release issued by Brampton City Council 

that same day.14 Mr. Elvidge confirmed in cross-examination that there is no evidence that Council 

ever reviewed or considered these documents.15 In the case of the Brampton City Council Minutes, 

it is highly unlikely they would have even been publicly available less than one day after the 

meeting when Toronto City Council voted to adopt MM38.43. 

 

III. ISSUES, LAW & ARGUMENT 

16. The only issue for this Honourable Court is whether the part of By-Law 1110-2021 that 

enacts the recommendation of MM38.43 to contribute funding of up to $100,000 to the Bill 21 

legal challenge (the “Part of the By-Law”) should be quashed or declared of no force or effect on 

the basis that it is ultra vires or otherwise illegal.  Section 214(1) of the COTA states that the 

Superior Court has jurisdiction to quash a by-law in whole or in part for illegality.16 Rules 

 
13 Labrecque Affidavit, para 9, Exhibit E : Application Record, p. 386 – 387. 
14 Elvidge Affidavit, paras 20 – 25, 35 - 36. 
15 Elvidge Cross-Examination, qs 105 – 110: Cross-Examination Brief, p. 34 – 36. 
16 City of Toronto Act, 2006, S.O. 2006, c. 11, Sched. A, s.214(1) [“COTA”]. 
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14.05(3)(d)&(g) further empower this Court to interpret statutes and issue declarations.17  

17. For the reasons set out below, the applicant submits that the Part of the By-Law should be 

quashed or declared or no force on the basis that is ultra vires ss.6(1), 8(2) and/or 83 of the COTA, 

or alternatively, that it conflicts with provincial legislation, being Bill 21, contrary to s.11(1) of 

the COTA. 

 

A. The Part of the By-Law is ultra vires 

i. Municipal powers are limited must relate to municipal purposes 

18. Municipalities are entirely the creatures of provincial statutes, and their powers are 

therefore defined and delimited by their enabling Act.18 Municipal powers are interpreted 

broadly,19 but not unrestrictedly. Courts should generally take a deferential posture but should be 

prepared to intervene where a municipal regulation lacks a reasonable connection to the 

municipality’s permissible objectives.20 When a council clearly acts outside its authority, the scope 

of review should not “be focused on deference to council but rather, on compliance with and 

conformity to its legislative mandate.”21  The central issue for the court to determine is whether 

the municipal by-law or other regulation has a valid municipal purpose.22   

19. Municipal purposes are determined by reference to the enabling statute, and are generally 

 
17 R.R.O. 1990, Reg. 194: RULES OF CIVIL PROCEDURE, rules 14.05(2) & (3). 
18 R. v. Greenbaum, 1993 CanLII 166 (SCC), [1993] 1 S.C.R. 674, para 22: ABA Tab 4 ; Magder v. Ford, 2013 
ONSC 263 (CanLII), (Div. Ct.), para 64 [“Madger”]: ABA, Tab 5.  
19 COTA, s. 6(1). 
20Holyday v. City of Toronto, 2010 ONSC 3355 (CanLII) (Div Ct.), para 25 [“Holyday”]: ABA, Tab 6; Shell 
Canada Products Ltd. v. Vancouver (City), [1994] 1 SCR 231 para 98 [“Shell Canada”]: ABA Tab 7;  
21 Xentel DM Inc. v. Windsor (City), 2004 CanLII 22084 (ON SC), para 26 [“Xentel”]: ABA, Tab 8. 
22 Shell Canada, ibid para 97. 

https://www.canlii.org/en/ca/scc/doc/1993/1993canlii166/1993canlii166.html
https://www.canlii.org/en/on/onscdc/doc/2013/2013onsc263/2013onsc263.html?autocompleteStr=magder%20v%20&autocompletePos=3
https://www.canlii.org/en/on/onscdc/doc/2013/2013onsc263/2013onsc263.html?autocompleteStr=magder%20v%20&autocompletePos=3
https://www.canlii.org/en/on/onscdc/doc/2010/2010onsc3355/2010onsc3355.html
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1108/index.do
https://www.canlii.org/en/on/onsc/doc/2004/2004canlii22084/2004canlii22084.html
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those that “promote the health, welfare, safety or good government of the municipality.”23 In Shell 

Canada Products Ltd. v. Vancouver (City), Vancouver City Council passed resolutions that the 

City would not do business with Shell until it divested from apartheid South Africa. The majority 

of the Supreme Court concluded that the purpose of the resolutions was extra-territorial and thus 

lacked a valid municipal purpose. As the majority stated, “No doubt Council can have regard for 

matters beyond its boundaries in exercising its powers but in so doing any action taken must have 

as its purpose benefit to the citizens of the City.”24  

20. The limited nature of municipal power finds expression in the COTA. Section 1(1) of COTA 

states that the City of Toronto must act “within its jurisdiction” and s.6(1) limits the City’s broad 

powers to “municipal issues.”25 A City power may only be exercised by by-law unless otherwise 

specified,26 and s.8(2) enumerates the matters in relation to which the City may pass by-laws.27 As 

this Court has noted, ss. 6(1) and 8(2) establish two separate criteria.28 It is not sufficient that a 

matter can be anchored to one of the powers in s.8(2) (or another provision in the COTA); the 

matter must also be a municipal issue. The term “municipal issues” is not defined, but in its 

ordinary sense, and having regard to the jurisprudence, it is properly interpreted as an issue that 

has a valid municipal purpose.29  

 

 
23 Ibid, paras 97, 100. 
24 Shell Canada, supra para 100.  
25COTA, ss.1, 6(1). 
26 Ibid, s. 132(3). 
27 Ibid., s. 8(2). 
28 Eng v. Toronto (City), 2012 ONSC 6818 (CanLII), para 21 [“Eng”]: ABA, Tab 9. 
29 Ibid, paras 19 – 21, 57. 

https://www.canlii.org/en/on/onsc/doc/2012/2012onsc6818/2012onsc6818.html
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ii. No valid municipal purpose or by-law making power 

21. The Part of the By-Law commits the City to fund litigation in another province, using 

taxpayer money that would otherwise be used for the benefit of Torontonians, to help defeat a 

Quebec law. This is the very antithesis of a valid municipal purpose. 

22. The Summary of MM38.43 discusses the ways in which Bill 21 discriminates against 

religious minorities in Quebec,30 but there is no indication that Bill 21 affects the interests 

Torontonians. As with Shell Canada, “there is no mention as to how the good government, health 

or welfare of the City or its citizens is affected promoted thereby.”31 Rather, the purpose of the 

Part of the By-Law “is to affect matters beyond the boundaries of the City without any identifiable 

benefit to its inhabitants.”32  

23. The Part of the By-Law cannot be anchored to any of the by-law making powers 

enumerated in s.8(2) of the COTA. In particular, there is nothing in the record to indicate that the 

Part of the By-Law concerns either the “social…well-being of the City” (s.8(2), para. 5) or the 

“well-being of persons” in Toronto (s.8(2), para. 6).  

24. Nor is the Part of the By-Law a valid exercise of s.83 of the COTA, as the respondent 

contends. As the Divisional Court correctly noted in Holyday v. City of Toronto, s.83 comes under 

the heading of “Economic Development,” and its purpose is evident from the sections proceeding 

and following it, which deal with grants to businesses and commercial ventures.33 Even if funding 

litigation in other provinces could in some cases come within the ambit of this section, the “grant” 

 
30 Labrecque Affidavit, Exhibit A: Application Record, p.18 – 19. 
31 Shell Canada, supra para 99. 
32 Ibid, para 103. 
33 Holyday, supra paras 41, 42. 



-10- 
 

would still need to be tethered to a valid municipal purpose,34 and arguably to an economic issue 

in particular.35 The Part of the By-Law clearly does not deal with Toronto’s economy, and there is 

no indication that it provides any identifiable benefit to the City or that Council ever made such a 

determination.  

25. The fact that Council considered Bill 21 to be contrary to the “values” of Torontonians is 

not sufficient to bring the Part of the By-Law within the ambit of the COTA or endow it with a 

valid municipal purpose. The respondent made a similar argument in Eng v. Toronto to justify its 

ban on shark fins, which this Court rightly rejected. As the Court noted, the offensive practice - 

shark finning - does not occur in Toronto. Whether or not a by-law “gives voice” to the values of 

some Torontonians “is not the test stated in the Act.”36 The same analysis must apply here. The 

offensive practice – de jure religious discrimination in the public service – does not occur in 

Toronto and there was nothing before Council to suggest that this practice in Quebec “affects the 

ability of Torontonians to live together as an urban community.”37 

26. The Supreme Court of Canada effectively reached the same conclusion in Shell Canada. 

There was no doubt racial apartheid was contrary to the values of the City of Vancouver. The City 

had sought to express its “moral outrage” against the regime,38 but this alone could not ground a 

valid municipal purpose. The facts in Shell Canada and Eng mirror those of the present case, and 

the same remedy should therefore follow: the Part of the By-Law should be quashed on the basis 

that it is ultra vires. 

 
34 Ibid, paras 43 – 45. 
35 Ibid, paras 45 – 46. 
36 Eng, supra para. 74. 
37 Ibid. 
38 Shell Canada, supra paras 74, 99. 
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iii. Reducing discrimination in Toronto is not a purpose of the Part of the By-Law 

27. The respondent now appears to be asserting a post facto justification for the Part of the By-

Law – namely, that Bill 21 exacerbates discrimination in Toronto and that a purpose of the Part of 

the By-Law was therefore to reduce discrimination in Toronto. This argument should be rejected. 

Council never took this position, and no evidence was before Council to substantiate a connection 

between Bill 21 and discrimination in Toronto. The respondent has adduced the Minutes of 

proceedings from other jurisdictions, but these merely contain the opinions of several individuals, 

and, in any event, there is no evidence Council considered, let alone adopted, these opinions.39   

28. In Xentel DM Inc. v. Windsor, the City of Windsor attempted to justify a by-law that was, 

in pith and substance, in relation to animal welfare on the grounds of public safety. The Court 

rejected the argument, finding that “there was no evidence of Council having directed its mind to 

the causal connection between public safety and the performance of exotic animals.”40 In 

particular, Windsor Council did not undertake or commission any studies, reports, investigations 

or risk analysis on the causal connection.41 There is similarly no evidence in the present case that 

Council directed its mind to the causal connection between reducing discrimination in Toronto and 

opposing Bill 21 in Quebec. Had Council asserted this supposed purpose in its adoption of 

MM38.43, the absence of evidence of a causal link would point to the concealment of a colourable 

purpose,42 and even bad faith as was the case in Xentel.43 But, in fact, Council never even 

 
39 Statement of Facts, para 15. 
40 Xentel, supra para 34.  
41 Ibid, para 17. 
42 British Columbia (Attorney General) v. Provincial Court Judges’ Association of British Columbia, 2020 SCC 20 
(CanLII), para 41: ABA, Tab 10; 1515545 Ontario Ltd. v. Niagara Falls (City), 2006 CanLII 264 (ON CA): ABA, 
Tab 11. 
43 Xentel, supra paras 42 – 44. COTA, s.213. 

https://www.canlii.org/en/ca/scc/doc/2020/2020scc20/2020scc20.html
https://www.canlii.org/en/ca/scc/doc/2020/2020scc20/2020scc20.html
https://www.canlii.org/en/on/onca/doc/2006/2006canlii264/2006canlii264.html
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contended that its purpose was to reduce discrimination in Toronto.  

29. Even if the respondent could show that Council desired to reduce discrimination in 

Toronto, this would only speak to Council’s motive, not its purpose. Purpose is discerned from the 

text of an enactment,44 the immediate effects of the law,45 and, in some cases, parliamentary 

debates -  though the latter is of “limited weight” and must be used with caution as its “frailties are 

many.”46 Motive, by contrast, is the desire to achieve some end other than the immediate change 

in legal rights.47 In the present case, the evidence points to a single underlying legislative purpose 

– defeating Quebec’s Bill 21.48 Any concern over discrimination in Toronto was, at most, a 

secondary motive which cannot now be reconstituted into a valid municipal purpose. 

B. The Part of the By-Law conflicts with Bill 21 

30. In addition, or in the alternative, the Part of the By-Law is of no force or effect as it conflicts 

with Bill 21. Section 11(1) of the COTA states that a by-law is without effect to the extent of “any 

conflict” with “a provincial or federal Act…”49 Section 11(2) states that “Without restricting the 

generality of subsection (1),” there is a conflict if the by-law “frustrates the purpose of the Act.”50 

The ordinary meaning of the term “provincial Act” denotes a statute of any Canadian province. 

Section 11 of the COTA therefore applies to Bill 21, a statute duly enacted by the National 

 
44 Shell Canada, supra, at para 99: “Their purpose is amply defined in the preambles and the operative parts of the 
Resolutions.” 
45 Canada Post Corporation v. Hamilton (City), 2016 ONCA 767, paras 38, 39 [“Canada Post”]: ABA, Tab 12. 
46 Alexion Pharmaceuticals Inc. v. Canada (Attorney General), 2021 FCA 157 (CanLII), para 53: ABA, Tab 13. As 
the Federal Court of Appeal put it, “The authentic meaning of the legislation…is the law, not what some politicians 
may have said about it at some place, at some time, for whatever reason.” 
47 Canada Post, supra paras 40, 41; York (Regional Municipality) v. Tsui, 2017 ONCA 230 (CanLII), paras 62, 63, 
111: ABA, Tab 14. 
48 Statement of Facts, paras 10 – 12. 
49 COTA, s.11(1). 
50 COTA, s.11(2). 

https://www.ontariocourts.ca/decisions/2016/2016ONCA0767.htm
https://www.canlii.org/en/ca/fca/doc/2021/2021fca157/2021fca157.html
https://www.canlii.org/en/on/onca/doc/2017/2017onca230/2017onca230.html
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Assembly of Quebec. 

31. This linguistic interpretation is further supported by the larger statutory context. Section 

92(2) of the COTA notably uses the more specific term “statute of Ontario.”51 The Supreme Court 

has said that when different terms are used in a single piece of legislation, they must be understood 

to have different meanings.52 The Ontario legislature is presumed to know the difference between 

a “provincial Act” and a “statute of Ontario.” It must have “chosen to use different 

terms…intentionally in order to indicate different meanings.”53  

32. This interpretation is also consistent with the principle of comity. Comity is based on 

respect for, and deference to, the laws of other jurisdictions, and it applies with much greater force 

between the provinces than between Canada and other states.54 In a co-operative federation such 

as Canada where each province has the exclusive authority to make laws within its jurisdiction on 

provincial matters,55 the legislature of each province should be presumed to respect the autonomy 

and sovereignty of its sister provinces, just as it would reasonably expect its own autonomy and 

sovereignty to be respected. There should, in other words, be a presumption of legislative comity.56 

This does not mean that activities in one province can never affect another, but rather that the scope 

 
51 COTA, s.92(2). 
52 Agraira v. Canada (Public Safety and Emergency Preparedness), 2013 SCC 36 (CanLII), para 81: ABA, Tab 15 
53 Ibid. 
54 Morguard Investments Ltd. v. De Savoye,  [1990] 3 SCR 1077, paras 29, 35: ABA, Tab 16; Frischke et al. v. 
Royal Bank of Canada et al., 1977 CanLII 1069 (ON CA): ABA, Tab 17. 
55 Unifund, supra para 51. 
56 This presumption was effectively applied in Old Dutch Foods Ltd. v. Teamsters Local Union No. 213, 2006 
BCCA 553 (CanLII), para 24 [“Old Dutch Foods”]:  ABA, Tab 18:   “Once the distributors are classified as 
dependent contractors they are employees as defined by the [B.C. Labour Relations] Code and legislative comity 
suggests that would flow through to the interpretation of “employees” under the [federal] Competition Act.”  

See also Canadian Stock Breeders Service Ltd. v. Reimer, 1975 CanLII 1594 (BC SC), [1976] 3 WWR 448, at 453: 
ABA, Tab 19: “I must find plain legislation before I can come to the conclusion that it is the intention of the 
Legislature to interfere with the doctrine of comity by which foreigners, including foreign corporations, are allowed 
free access to our Courts.” 

https://www.canlii.org/en/ca/scc/doc/2013/2013scc36/2013scc36.html
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/700/index.do
https://www.canlii.org/en/on/onca/doc/1977/1977canlii1069/1977canlii1069.html
https://www.canlii.org/en/bc/bcca/doc/2006/2006bcca553/2006bcca553.html
https://www.canlii.org/en/bc/bcca/doc/2006/2006bcca553/2006bcca553.html
https://www.canlii.org/en/bc/bcsc/doc/1975/1975canlii1594/1975canlii1594.html
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of provincial legislation must be interpreted to avoid “a multiplicity of competing exercises of state 

power.”57 

33. Applying this presumption militates in favour of a broad interpretation of s.11 of the COTA. 

In incorporating the City of Toronto, the Ontario legislature would not have intended to empower 

the City to interfere with the laws of other provinces. And this Honourable Court should not impute 

such an intention to the legislature absent express language. 

34. The Part of the By-Law seeks to prevent the continued operation of Bill 21. This is naturally 

incompatible with the purpose of Bill 21, which is, at base, to have force and effect throughout the 

Province of Quebec. The Part of the By-Law therefore amounts to a frustration of the purpose of 

Bill 21.58 

35. Alternatively, if s.11 of the COTA does not apply to provincial legislation outside Ontario, 

then the presumption of legislative comity should nevertheless be applied to the COTA more 

generally, such that the term “municipal issues” in s.6(1) and the enumerated powers in ss.8(2) & 

83 are interpreted to exclude those by-laws that would interfere or conflict with the laws of another 

province. 

 

 

 

 

 

 
57 Unifund, supra paras 68 – 71. 
58 Quebec (Attorney General) v. Canadian Owners and Pilots Association, 2010 SCC 39 (CanLII), para 66: ABA, 
Tab 20; East Durham Wind, Inc. v. The Municipality of West Grey, 2014 ONSC 4669 (CanLII), paras 30 – 32: 
ABA, Tab 21. 

https://www.canlii.org/en/ca/scc/doc/2010/2010scc39/2010scc39.html
https://www.canlii.org/en/on/onscdc/doc/2014/2014onsc4669/2014onsc4669.html
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IV. ORDER SOUGHT 

36. The applicant therefore seeks the following: 

a. an Order quashing the Part of the By-Law; 

b. a Declaration that the Part of the By-Law is ultra vires the COTA; 

c. a Declaration that the Part of the By-Law is of no force or effect; and   

d. The costs of this application. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 
16th DAY OF JUNE 2022 

 

 
____________________________ 

Asher G. Honickman (LSO #60469W)
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SCHEDULE “B” 

CITY OF TORONTO ACT, 2006, S.O. 2006, C. 11, SCHED. A 
 
Governing principles 

1 (1) The City of Toronto exists for the purpose of providing good government with respect to 
matters within its jurisdiction, and the city council is a democratically elected government which 
is responsible and accountable.  2006, c. 11, Sched. A, s. 1 (1). 

Scope of powers 

6 (1) The powers of the City under this or any other Act shall be interpreted broadly so as to 
confer broad authority on the City to enable the City to govern its affairs as it considers 
appropriate and to enhance the City’s ability to respond to municipal issues.  2006, c. 11, 
Sched. A, s. 6 (1); 2006, c. 32, Sched. B, s. 2. 

City by-laws 

8 (2) The City may pass by-laws respecting the following matters: 

1.  Governance structure of the City and its local boards (restricted definition) other than with 
respect to the composition of city council and the division of the City into wards. 

2.  Accountability and transparency of the City and its operations and of its local boards 
(restricted definition) and their operations. 

3.  Financial management of the City and its local boards (restricted definition). 
4.  Public assets of the City acquired for the purpose of exercising its authority under this or 

any other Act. 
5.  Economic, social and environmental well-being of the City, including respecting climate 

change. 
6.  Health, safety and well-being of persons. 
7.  Services and things that the City is authorized to provide under subsection (1). 
8.  Protection of persons and property, including consumer protection. 
9.  Animals. 
10.  Structures, including fences and signs. 
11.  Business licensing.  2006, c. 11, Sched. A, s. 8 (2); 2006, c. 32, Sched. B, s. 3 (1, 2); 

2017, c. 10, Sched. 2, s. 1; 2018, c. 11, Sched. 1, s. 3. 
 



 

 

Conflict with legislation, etc. 

11 (1) A city by-law is without effect to the extent of any conflict with, 

(a)  a provincial or federal Act or a regulation made under such an Act; or 
(b)  an instrument of a legislative nature, including an order, licence or approval, made or 

issued under a provincial or federal Act or a provincial or federal regulation.  2006, c. 11, 
Sched. A, s. 11 (1). 

Same 

(2) Without restricting the generality of subsection (1), there is a conflict between a city by-law 
and an Act, regulation or instrument described in that subsection if the by-law frustrates the 
purpose of the Act, regulation or instrument.  2006, c. 11, Sched. A, s. 11 (2) 

 

Premises 

92 (2) Any premises or any part of them is an adult entertainment establishment if, in the 
pursuance of a business, 

(a)  goods, entertainment or services that are designed to appeal to erotic or sexual appetites 
or inclinations are provided in the premises or part of the premises; or 

(b)  body-rubs, including the kneading, manipulating, rubbing, massaging, touching or 
stimulating by any means of a person’s body, are performed, offered or solicited in the 
premises or part of the premises, but does not include premises or part of them where 
body-rubs performed, offered or solicited are for the purpose of medical or therapeutic 
treatment and are performed or offered by persons otherwise duly qualified, licensed or 
registered to do so under a statute of Ontario.  2006, c. 11, Sched. A, s. 92 (2). 

 

By-law 

132 (3) A power of the City, including the City’s capacity, rights, powers and privileges under 
section 7, shall be exercised by by-law unless the City is specifically authorized to do 
otherwise.  2006, c. 11, Sched. A, s. 132 (3). 

 
 
 
 
 



 

 

 

QUASHING BY-LAWS 
Restriction on quashing by-law 

213 A by-law of the City or a local board of the City passed in good faith under any Act shall not 
be quashed or open to review in whole or in part by any court because of the unreasonableness or 
supposed unreasonableness of the by-law.  2006, c. 11, Sched. A, s. 213. 

Application to quash by-law, etc. 

214 (1) Upon the application of any person, the Superior Court of Justice may quash a by-law, 
order or resolution of the City or a local board of the City in whole or in part for illegality.  2006, 
c. 11, Sched. A, s. 214 (1). 

Inquiry 

(2) If an application to quash alleges a contravention of subsection 90 (3) of the Municipal 
Elections Act, 1996, the Superior Court of Justice may direct an inquiry into the alleged 
contravention to be held before an official examiner or a judge of the court, and the evidence of 
the witnesses in the inquiry shall be given under oath and shall form part of the evidence in the 
application to quash.  2006, c. 11, Sched. A, s. 214 (2). 

Other cases 

(3) The court may direct that nothing shall be done under the by-law, order or resolution until the 
application is disposed of.  2006, c. 11, Sched. A, s. 214 (3). 

Timing 

(4) An application to quash a by-law, order or resolution in whole or in part, subject to section 
250, shall be made within one year after the passing of the by-law, order or resolution.  2006, 
c. 11, Sched. A, s. 214 (4). 

 

 
R.R.O. 1990, Reg. 194: RULES OF CIVIL PROCEDURE 

Application under Statute 

14.05 (2) A proceeding may be commenced by an application to the Superior Court of Justice or 
to a judge of that court, if a statute so authorizes.  R.R.O. 1990, Reg. 194, r. 14.05 (2); O. Reg. 
292/99, s. 1 (2). 



 

 

Application under Rules 

14.05 (3) A proceeding may be brought by application where these rules authorize the 
commencement of a proceeding by application or where the relief claimed is, 

(a) the opinion, advice or direction of the court on a question affecting the rights of a person 
in respect of the administration of the estate of a deceased person or the execution of a 
trust; 

(b) an order directing executors, administrators or trustees to do or abstain from doing any 
particular act in respect of an estate or trust for which they are responsible; 

(c) the removal or replacement of one or more executors, administrators or trustees, or the 
fixing of their compensation; 

(d) the determination of rights that depend on the interpretation of a deed, will, contract or 
other instrument, or on the interpretation of a statute, order in council, regulation or 
municipal by-law or resolution; 

(e) the declaration of an interest in or charge on land, including the nature and extent of the 
interest or charge or the boundaries of the land, or the settling of the priority of interests 
or charges; 

(f) the approval of an arrangement or compromise or the approval of a purchase, sale, 
mortgage, lease or variation of trust; 

(g) an injunction, mandatory order or declaration or the appointment of a receiver or other 
consequential relief when ancillary to relief claimed in a proceeding properly commenced 
by a notice of application; 

(g.1) for a remedy under the Canadian Charter of Rights and Freedoms; or 
(h) in respect of any matter where it is unlikely that there will be any material facts in dispute 

requiring a trial. R.R.O. 1990, Reg. 194, r. 14.05 (3); O. Reg. 396/91, s. 3; O. Reg. 
537/18, s. 2. 



 

 

LABRECQUE -and-  THE CITY OF TORONTO 
Applicant  Respondent 

 
 Court File No. CV- 22-00678234-0000 
 
 

 
ONTARIO 

SUPERIOR COURT OF JUSTICE 
 

PROCEEDING COMMENCED AT 
 

TORONTO  
 

 FACTUM OF THE APPLICANT LOUIS LABRECQUE 

  
JORDAN HONICKMAN BARRISTERS 

90 Adelaide Street West 
Suite 200 

Toronto ON  M5H 3V9 
 

Asher G. Honickman 
LSO #60469W 

Tel: 416.238.7511 
Fax: 416-238-5261 

 
E-mail:  ahonickman@jhbarristers.com  

 
Lawyers for the Applicant 

 

mailto:ahonickman@jhbarristers.com

	ONTARIO
	ONTARIO
	SCHEDULE “A” LIST OF AUTHORITIES

	CITY OF TORONTO ACT, 2006, S.O. 2006, C. 11, SCHED. A
	Governing principles
	Scope of powers
	City by-laws
	Conflict with legislation, etc.
	Same
	Premises
	By-law
	Quashing By-laws
	Restriction on quashing by-law
	Application to quash by-law, etc.
	Inquiry
	Other cases
	Timing


	R.R.O. 1990, Reg. 194: RULES OF CIVIL PROCEDURE
	Application under Statute
	Application under Rules


