
 

 1 

	

 
Institute of Art & Law 

 
Crickadarn, Builth Wells 

LD2 3BX   United Kingdom 
Tel: +44 1982 560 666; E: info@ial.uk.com 

	 	
           
 
Hon. Mélanie Joly 
Minister of Canadian Heritage 
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John Geddes, Maclean’s 
Josh Wingrove, Bloomberg News 
 

BY EMAIL 
  
Dear Minister, 
 
Re Attempted Chagall sale by NGC and suggested changes to Museums Act 
 
I write regarding the recent controversy surrounding the attempted sale of Marc Chagall’s 
La Tour Eiffel by the National Gallery of Canada (NGC). As a Canadian working in 
Britain, I would like to offer two suggestions for legislative change to ensure that 
similarly contentious scenarios are avoided in the future. These changes, while minor, 
will have the effect of improving the transparency of the NGC’s deaccession process and 
would guarantee that Canada’s national collection remains secure for generations to 
come. 
 
As I noted in my op-ed piece published in the Globe and Mail on April 13, the failure 
regarding the Chagall sale was the lack of transparency on the part of the NGC prior to its 
consignment of the painting to Christie’s auction house in New York. Recent reporting 
by Leah Sandals in Canadian Art has brought out the shortcomings in the NGC’s 
approach, namely the shortage of Gallery board members at the time of the deaccession 
decision in December 2017 and the failure to provide any details to the public on the 
NGC website or elsewhere (see “Why the Chagall Debacle Still Matters, and What to Fix 
Now”, May 2, 2018). 
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Your Ministry chose not to get involved once the decision had been made to sell the 
painting and refrained from criticising or challenging the NGC’s decision once it became 
public. It may be understandable for the Ministry of Canadian Heritage not to second-
guess the decisions of a major national cultural institution once they have been made. 
However, there is a structural defect in the Museums Act which allows the Board of 
Trustees of the NGC (as well as boards of the other institutions governed by the Act) to 
effectively treat pieces in the collection like financial assets, a situation that would appear 
repugnant for a major country’s national art collection. There is a reason why the French 
speak of the inaliénabilité of their national collection – it belongs to the people after all. 
 
My first suggestion is to include in the Museums Act a provision that limits deaccession 
from the collection of the NGC to those pieces which, in the opinion of the Board of 
Trustees, are unfit for the national collection or are not required for the national 
collection. This would in no way hamper the work of the Board, nor indeed prohibit it 
from disposing of works from the collection when such deaccessions are justifiable under 
the above criteria. What this does is to place the onus on the Board to ensure that each 
decision to deaccession is defensible and will not lead to the impoverishment of the 
national collection. The current structure of the Museums Act is far too permissive as it 
stands, as is the NGC’s internal policy on deaccession. 
 
The second addition I suggest is to require any deaccession decision by the Board to be 
approved by the Minister of Canadian Heritage. Only in the most egregious cases would 
the Minister ever refuse to approve a deaccession, but this change would ensure, above 
all else, that deaccession decisions be made public immediately after they have been 
taken, prior to consideration by the Minister. All pending deaccession decisions would be 
made available on the Canadian Heritage website. This way the public can learn about the 
decision before it takes effect, something which was woefully lacking in the case of the 
Chagall deaccession.  
 
The process envisaged by these two changes would succeed in placing the necessary 
safeguards to avoid a repeat of the recent fiasco and would increase the level of 
transparency in the decision-making process. In contrast to the strict inalienability that 
exists for most other countries’ national collections, these changes are fairly modest. For 
instance, the UK’s National Gallery is forbidden by law from selling any work from its 
collection; it may only divest of a work by transferring it to another British national 
collection. A more useful precursor, in-line with my proposal, would be the legislation 
that governs the Australian National Gallery, which has operated very successfully since 
1975: deaccessions are limited to works of art which are “unfit” or “not required”, and 
each deaccession requires approval by the relevant Minister. 
 
An amendment to the Museums Act could be achieved through two very minor insertions 
into paragraph 6(1)(c), which could then read as follows (suggested additions underlined 
in bold): 
 
6 (1) In furtherance of its purposes, the National Gallery of Canada has the capacity and, subject to this Act, 
the rights, powers and privileges of a natural person and in particular, but without limiting the generality of 
the foregoing, the National Gallery of Canada may  
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[…] 
 
(c) sell, exchange, give away, destroy or otherwise dispose of works of art and other museum material in its 
collection, and use any revenue obtained therefrom to further its collection, provided: 

(i) such works of art are deemed, in the opinion of the Board, to be unfit or not required for the 
national collection; and 
(ii) the decision of the Board has been approved by the Minister; 
   

Please note that the terms “Board” and “Minister” are already defined in the Act at 
section 2. 
 
Since the Museums Act also deals with other national Canadian institutions, which all 
currently have the same capacity in regards to deaccessioning as does the NGC,1 you may 
also consider similar wording in paragraphs 9(1)(c) (for the Canadian Museum of 
History), 12(1)(c) (for the Canadian Museum of Nature), 15(1)(c) (for the National 
Museum of Science and Technology), 15.3(1)(c) (for the Canadian Museum of Human 
Rights) and 15.6(1)(c) (for the Canadian Museum of Immigration at Pier 21), keeping in 
mind the relevant terminologies applicable for each of those institutions. 
 
I trust that these suggestions will be given your serious consideration, in particular those 
regarding the NGC. They are, I believe, necessary so that Canadians can be reassured that 
future decisions involving the deaccession of works from national collections will only be 
made following careful deliberation and with the utmost transparency. 
 
Please let me know if you have any questions, as I would be happy to discuss this 
proposal further. 
 
Sincerely, 
 

 
 
Alexander Herman 
 
Assistant Director 
Institute of Art & Law 
alex.herman@ial.uk.com  
 

                                                
1 With one small exception for the Canadian Museum of Nature which cannot dispose of primary type specimens (see paragraph 
12(1)(c) of the Museums Act). 


